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§120.542 Payment by SBA of legal fees
and other expenses.

(a) Legal fees SBA will not pay. (1)
SBA will not pay legal fees or other
costs that a Lender or Authorized CDC
Liquidator incurs:

(i) In asserting a claim, cross claim,
counterclaim, or third-party claim
against SBA or in defense of an action
brought by SBA, unless payment of
such fees or costs is otherwise required
by federal law.

(ii) In connection with actions of a
Lender or Authorized CDC Liquidator’s
outside counsel for performing non-
legal liquidation services, unless au-
thorized by SBA prior to the action.

(iii) In taking actions which solely
benefit a Lender or Authorized CDC
Liquidator and which do not benefit
SBA, as determined by SBA.

(2) SBA will not pay legal fees or
other costs a Lender or CDC incurs in
the defense of, or pay for any settle-
ment or adverse judgment resulting
from, a suit, counterclaim or other
claim by a borrower, guarantor, or
other party that seeks damages based
upon a claim that the Lender or CDC
breached any duty or engaged in any
wrongful actions, unless SBA expressly
directed the Lender or CDC to under-
take the allegedly wrongful action that
is the subject of the suit, counterclaim
or other claim.

(b) Legal fees SBA may decline to pay.
In addition to any right or authority
SBA may have under law or contract,
SBA may, in its discretion, decline to
pay a Lender or Authorized CDC Liqui-
dator for all, or a portion, of legal fees
and/or other costs incurred in connec-
tion with the liquidation and/or litiga-
tion of a 7(a) loan or 504 loan under any
of the following circumstances:

(1) SBA determines that the Lender
or Authorized CDC Liquidator failed to
perform liquidation or litigation
promptly and in accordance with com-
mercially reasonable standards, in a
prudent manner, or in accordance with
any Loan Program Requirement or
SBA approvals of either a liquidation
or litigation plan or any amendment of
such a plan.

(2) A Lender or Authorized CDC Liq-
uidator fails to obtain prior written ap-
proval from SBA for any liquidation or
litigation plan, or for any amended lig-
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uidation or litigation plan, or for any
action set forth in §120.536, when such
approval is required by these regula-
tions or a Loan Program Requirement.

(3) If SBA has not specifically ap-
proved fees or costs identified in an
original or amended liquidation or liti-
gation plan under §120.540, and SBA de-
termines that such fees or costs are not
reasonable, customary or necessary in
the locality in question. In such cases,
SBA will pay only such fees as it deems
are necessary, customary and reason-
able in the locality in question.

(c) Fees for liquidation actions per-
formed by Authoriced CDC Liquidators.
Subject to paragraph (d) of this sec-
tion, SBA will compensate Authorized
CDC Liquidators for their liquidation
actions on 504 loans, whether such ac-
tions are performed by the CDC or the
CDC’s contractor retained in accord-
ance with §120.975(a)(2) or (b)(2)(ii). The
compensation fee will be a percentage
(to be published in the FEDERAL REG-
ISTER from time to time, but not to ex-
ceed 10%) of the net recovery proceeds
realized from the sale of collateral or
other liquidation actions on an indi-
vidual loan, up to a fee of $25,000 for
such loan, and a lower percentage (also
to be published in the FEDERAL REG-
ISTER from time to time, but not to ex-
ceed 5%) of the realized net recovery
proceeds above such amounts. The
compensation fee limits set forth in
this paragraph (c¢) do not include rea-
sonable, customary and necessary ad-
ministrative costs related to liquida-
tion activities on such loan that are in-
curred in accordance with the liquida-
tion plan, or amendments thereto, ap-
proved by SBA pursuant to §120.540(b).
The Authorized CDC Liquidator may
compensate its contractor up to the
amount it receives from SBA. All re-
quests for compensation fees must be
received by SBA within nine months
from the date of SBA’s purchase of the
defaulted debenture. Fee requests not
received within such timeframe will be
automatically rejected.

(d) Appeals—liquidation costs. A Lend-
er or Authorized CDC Liquidator that
disagrees with a decision by an SBA of-
fice to decline to reimburse all, or a
portion, of the fees and/or costs in-
curred in conducting liquidation may
appeal this decision in writing to the
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D/FA within 30 days of the decision.
The decision of the D/FA or designee
will be made in consultation with the
Associate General Counsel for Litiga-
tion, and will be the final Agency deci-
sion.

(e) Appeals—Ilitigation costs. A Lender
or Authorized CDC Liquidator that dis-
agrees with a decision by SBA to de-
cline to reimburse all, or a portion, of
the legal fees and/or costs incurred in
conducting debt collection litigation
may appeal this decision in writing to
the Associate General Counsel for Liti-
gation within 30 days of the decision.
The decision of the Associate General
Counsel for Litigation will be made in
consultation with the D/FA, and will be
the final Agency decision.

[72 FR 18362, Apr. 12, 2007, as amended at 74
FR 45753, Sept. 4, 2009]

§120.545 What are SBA’s policies con-
cerning the liquidation of collateral
and the sale of business loans and
physical disaster assistance loans,
physical disaster business loans
and economic injury disaster loans?

(a) Liquidation policy. SBA or the
Lender may liquidate collateral secur-
ing a loan if the loan is in default or
there is no reasonable prospect that
the loan can be repaid within a reason-
able period.

(b) Sale and conversion of loans. With-
out the consent of the Borrower, SBA
may:

(1) Sell a direct loan;

(2) Convert a guaranteed or imme-
diate participation loan to a direct
loan; or

(3) Convert an immediate participa-
tion loan to a guaranteed loan or a
loan owned solely by the Lender.

(4) Sell direct and purchased 7(a) and
501, 502, 503 and 504 loans and physical
disaster home loans, physical disaster
business loans and economic injury dis-
aster loans in asset sales. SBA will
offer these loans for sale to qualified
bidders by means of competitive proce-
dures at publicly advertised sales. Bid-
der qualifications will be set for each
sale in accordance with the terms and
conditions of each sale.

(c) Disposal of collateral and assets ac-
quired through foreclosure or conveyance.
SBA or the Lender may sell real and
personal property (including contracts
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and claims) pledged to secure a loan
that is in default in accordance with
the provisions of the related security
instrument (see §120.550 for Homestead
Protection for Farmers).

(1) Competitive bids or negotiated sales.
Generally, SBA will offer loan collat-
eral and acquired assets for public sale
through competitive bids at auctions
or sealed bid sales. The Lender may use
negotiated sales if consistent with its
usual practice for similar non-SBA as-
sets.

(2) Lease of acquired property. Nor-
mally, neither SBA nor a Lender will
rent or lease acquired property or
grant options to purchase. SBA and the
Lender will consider proposals for a
lease if it appears a property cannot be
sold advantageously and the lease may
be terminated on reasonable notice
upon receipt of a favorable purchase
offer.

(d) Recoveries and security interests
shared. SBA and the Lender will share
pro rata (in accordance with their re-
spective interests in a loan) all loan
payments or recoveries, including pro-
ceeds from asset sales, all reasonable
expenses (including advances for the
care, preservation, and maintenance of
collateral securing the loan and the
payment of senior lienholders), and any
security interest or guarantee (exclud-
ing SBA’s guarantee) which the Lender
or SBA may hold or receive in connec-
tion with a loan.

(e) Guarantors. Guarantors of finan-
cial assistance have no rights of con-
tribution against SBA on an SBA guar-
anteed or direct loan. SBA is not
deemed to be a co-guarantor with any
other guarantors.

[61 FR 3235, Jan. 31, 1996, as amended at 64
FR 44110, Aug. 13, 1999; 65 FR 17133, Mar. 31,
2000; 68 FR 51680, Aug. 28, 2003. Redesignated
and amended at 72 FR 18362, Apr. 12, 2007]

§120.546 Loan asset sales.

(a) General. Loan asset sales are gov-
erned by §120.545(b)(4) and by this sec-
tion.

(b) 7(a) loans—(1) For loans approved
on or after May 14, 2007. The Lender will
be deemed to have consented to SBA’s
sale of the loan (guaranteed and
unguaranteed portions) in an asset sale
conducted or overseen by SBA upon the
occurrence any of the following:
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